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The right to alienate or vacate a public street, in whole or in part, 
is peculiarly the prerogative of sovereignty, and it seems to be very 
generally agreed that a municipal corporation cannot do so without 
legislative sanction. Thus in Norfolk v. Chamberlaine, 29 Gratt. 
534, it was held to be beyond the corporate powers of the city of 
Norfolk to grant permission to an abutting lot owner to occupy a 
portion of the sidewalk with the steps to his residence. "In other 
words," as the court said, "public streets are not the property of the 
municipality, but of the public at large, .... and hence are 
under the paramount control of the legislature as the representative of 
the public, .... although acquired by the exercise of the 
right of eminent domain, and the damages paid out of the corporation 
treasury." 

In Charlottesville v. Southern Railway Co., the opinion in which is 
published in full in this issue, the Virginia Court of Appeals properly, 
as we think, construes the statute authorizing railroads to cross county 
roads, as giving no authority to the county or to the county court, to 
permanently abandon any part of the road to the railroad company, 
to the detriment of public travel. 

The general subject of alienation and vacation of streets by munici- 
pal authorities, damages to abutting lot owners in case of such vaca- 
tion, etc., is discussed in Chieago etc. R. Co. v. Quincey, 136 111. 363 
(29 Am. St Kep. 334); Field v. Barling, 149 111. 556 (41 Am. St. 
Rep. 311, and extensive note); Heinrieh v. St. Louis, 125 Mo. 124 
(46 Am. St. Rep. 490, and note). See Meyer v. City of Richmond, 
19 Sup. Ct. 106. 

We publish in full the opinion of the court in Fliek v. Common- 
wealth, involving seduction of a female of previous chaste character, 
by a married man. On the point upon which the court divided, 
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we are disposed to concur in the dissent. Few persons of education, 
and probably no person of the prisoner's station in life, could be 
expected to know the precise elements necessary to constitute the crime 
of seduction. Indeed, as shown in the learned opinion of the president 
of the court, erudite lawyers and judges have differed on the subject. 
The prisoner, in admitting, under the excitement of his arrest, that 
he was "guilty," should not be held necessarily to have admitted 
conclusions of law, and be excluded from the right to explain his 
intention, viz., that he meant only that he was guilty of sexual inter- 
course with the proecutrix. If, for example, one not versed in the 
niceties of the criminal law, upon his arrest for "robbery" or "bur- 
glary" should admit his guilt, certainly he should be allowed to ex- 
plain that he did not know the technical meaning of those terms, and 
that he meant to admit the "taking" of the property, but not the 
"violence" or the "breaking." If evidence of this sort is admissi- 
ble (and it seems to have been admitted in the principal case), then 
it follows that the prisoner was entitled to an instruction based on 
that evidence. 

The whole court appears to have concurred in the opinion of the 
president as to the meaning of "seduction" under the statute. The 
decision seems to be right. The case is one of first impression in 
Virginia under that clause of the statute referring to seduction by a 
married man. There have been in this State several cases of seduc- 
tion under promise of marriage; but there would seem to be no differ- 
ence in the legal principles applicable — save that the proof should be 
stronger in the case of the married man, known by the female to be 
such, since she is thereby put on notice that his advances do not con- 
template honorable marriage, and she, therefore, accepts them at 
greater peril. 

In Wagener v. Kirven, 34 S. E. 18, it is held by the Supreme 
Court of South Carolina that in an action against a principal on a 
contract made by his agent, the procuration need not be alleged in 
the pleading, but it is sufficient to prove it at the trial. No authority 
is cited. 

The decision is probably in accordance with the accepted doctrine, 
though it encourages loose pleading, and perverts the cardinal rule of 
pleading that the plaintiff shall so state his cause of action as to give 
the defendant notice of what is proposed to be proved against him, 
and must not allege mere conclusions of law. A principal may be 
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legally liable on a transaction between the plaintiff and his agent, and 
yet be wholly ignorant of the occurrence of the transaction until dis- 
closed at the trial. But most of the authority to be found on the 
subject accords with the view that the agency need not be averred in 
the pleading, whether the defendant be an individual or a corporation, 
and whether the action be in contract or in tort. 

In Bennett v. Judson, 21 N. Y. 238 — an action of deceit against a 
principal for the fraud of his agent — the complaint counted upon the 
false representations as made by the defendant, without any reference 
to the agent. Comstock, C. J., in delivering the opinion, said: 
"This mode of stating the case, we think, was proper under any system 
of pleading; the same rule of law which imputes to the principal the 
fraud of the agent and makes him answerable for the consequences, 
justifies the allegation in pleading that the principal himself com- 
mitted the wrong." To the same effect are: Lee v. Sandy Hill, 40 
N. Y. 442; Sullivan v. Grass Valley etc. Co., 77 Cal. 418; Lubricat- 
ing Oil Co. v. Standard Oil Co., 42 Hun, 154; Bowers v. Continental 
Ins. Co., 65 Tex. 51; Cramer v. Union Pac. R. Co., 3 Utah, 504; 
St. Andrews etc. Co. v. Mitchell, 4 Fla. 192; School Town of Rochester 
v. Shaw, 100 Ind. 268; note to Orlando v. Pragg (Fla.), 34 Am. St. 
Eep. 28-30. 

The Texas court, while adopting this view in a contractual action 
against a corporation (Bowers v. Continental Ins. Co., cited above), 
has, without reference to that case, adopted a different rule where 
the action is in tort against an individual. Thus in Quffey v. Moseley, 
21 Tex. 408, the complaint averred that the defendant shot a slave 
belonging to the plaintiff, and the action was to recover damages. 
At the trial proof was offered by the plaintiff that the shooting was 
done by another slave under the direction of the defendant. This 
evidence was excluded, and the exclusion held proper by the appel- 
late court, the court saying: "The theory of our system of pleadings 
requires the parties to state the facts of their cases, and not legal con- 
clusions deduced from those facts; that is, the material, issuable, sub- 
stantial facts should be stated, and not the legal effect of those facts, 
on the one hand, or matters which are merely subsidiary or evidence 
of the facts, on the other." 

This ruling was subsequently followed in Lewis v. Hatton (Tex.), 
26 S. W. 50, where it was held, in an action against the defendant 
for a trespass, that the plaintiff could not introduce testimony to prove 
that the defendant was sheriff of the county, and that the trespass was 
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committed by his deputy, uiider color of his office — since the complaint 
had not alleged that the wrong was done by an agent. The opinion 
by Stayton, C. J., discusses the subject on principle, and we find it 
difficult not to concur in the view thus strongly presented. The case 
has been followed since by Peyton v. Cook (Tex.), 32 S. W. 781. 



A question of practice in this State, which, we believe, has not 
been judicially settled, is whether original process may legally be 
served on Tuesday or Wednesday following the first Monday of the 
rules to which it is returnable. The practice is not uniform through- 
out the State. We have knowledge of two opposing decisions in the 
circuit courts — one to the effect that process to commence a suit may 
be served on the second or third rule day as well as on the first; and 
the other, that service during the rules is confined to the first day. 

The latter view seems to be the correct one. The statute (Va. 
Code, sec. 3220) prescribes that process "shall be returnable within 
ninety days after its date, to the court on the first day of a term or in 
the clerk's office to the first or third Monday in a month, or to the 
first day of any rules." 

The same section further provides that process shall be issued before 
the rule day to which it is returnable, and ' ' may be executed on or 
before ' that day ' " — that is, on or before the first day of the term or 
rules. Section 3236 prescribes that "rules shall be held on the first 
and third Mondays in every month. . . . The rules shall con- 
tinue three days." 

It is common to speak of the process as returnable to particular 
"rules," as if it were on its face so returnable, instead of to a par- 
ticular day of the rules. But process so returnable — e. g., "to first 
August rules" — would not be in conformity to the statute. It must 
on its face be returnable to the first day of the rules — not the second, 
not the third. Under the Code of 1873, it might have been returna- 
ble to any rule day (Va. Code 1873, ch. 166, sec. 2); but the Code 
of 1887 alters this, and distinctly provides that it shall be returnable 
to the first rule day. It is scarcely logical to assert, that while the 
mandate of the Commonwealth to its officer, on the face of the 'writ, in 
plainest language, requires him to return it on one only of a particular 
series of days, he may, nevertheless, return it on some other day. If 
it must be "returnable" on the first rule day, it must be "reticrned" 
on that day. The fact that the rules continue three days, does not 
alter this conclusion. This will readily appear by considering that 
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the same statute prevides that process may be returnable to the first 
day of a term; as the rules may continue three days, so the term may 
continue for weeks. If when lawfully returnable only to the first rule 
day, the process may be served on any day during the continuance of 
the rules, then it follows that if returnable to the first day of a term, 
it may be served on any day during the continuance of the term. 
Doubtless no one would contend for the latter proposition — that pro- 
cess summoning a defendant to appear on the first day of the term, 
may lawfully be served on the twentieth day of that term. If the 
service be improper in the latter case, it must equally be so in the 
former, where made on the second or the third rule day. 

A necessary corollary from this is, that the writ is improperly re- 
turned, if not returned on the first Monday or first day of the term. 

Since the provisions of section 3220, with respect to the issuance of 
process, are mandatory, and process not issued in accordance therewith 
is void (Noell v. Noell, 93 Va. 433), it must follow that it is equally 
mandatory with respect to service ' ' on or before the rule day [i. e. , 
Monday] to which it is returnable." 

If it be asked what the purpose of the two succeeding rule days is, 
if not for service or return of process, the answer is ventured that the 
two succeeding rule days are afforded as grace to the defendant, for 
the purpose of preparing and filing his plea. The plaintiff is supposed 
to file his declaration on the rule day to which his process is returna- 
ble (section 3240) — which, as shown, is Monday or the first day of 
the term — when, for the first time, the defendant receives official in- 
formation as to the precise character of the claim; and since he may 
desire to plead at the first rules, he is entitled to two days within 
which to consider and formulate his defense. The additional two days 
may also be for the benefit of the clerk in taking rules on pleadings 
filed, and other official action required or permitted at rules. 

We shall be glad to know the practice that obtains on this subject 
in the various sections of the State, and to receive, for publication, 
brief discussions of the question from either standpoint. 



We publish elsewhere an interesting article by John S. Barbour, 
Esq., of the Culpeper bar, on the effect in Virginia of a gift to wife 
and children. The article evinces great industry and will prove a 
valuable contribution to the literature of this subject. 

The text of the article is a dictum by Judge Riely in the recent case 
of Vaughan v. Vaughan (the opinion in which is published in full 
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in this number), to the effect that a gift by will "to my wife, 
Emma Lee Vaughan, and to my children, all my property," standing 
alone, with nothing else on the face of the will to indicate the testator's 
intention, would carry a joint estate to the wife and children. Mr. 
Barbour's criticism is, that while this statement maybe sound in prin- 
ciple, it is out of harmony with a long line of authority in Virginia. 

We are glad to see this agitation of the subject of limitations to wife 
and children in Virginia, since it is constantly confronting practitioners 
in advising upon titles, and the docket of the Court of Appeals is 
rarely without one or more cases involving it. There is no doubt in 
our mind that our Court of Appeals has, in several cases, carried the 
doctrine of " motive of the gift," whereby the mother is held to take 
the whole and the children nothing, further than a sound construction 
would warrant; and by extra-judicial utterances have so confused the 
subject as to make one hesitate to advise upon it with confidence. It 
is to be hoped that by agitation of the subject the question may soon 
be eliminated from the domain of doubt and discussion and finally set 
at rest. 

Without venturing to controvert the accuracy of Mr. Barbour's 
review of the authorities, and, without having made recent investiga- 
tion of them, our impression is that in no case has the court, by actual 
decision, construed a naked gift " to wife and children," or to a trustee 
" for the benefit of wife and children," as -carrying the whole to the 
mother — with the possible exception of Waller v. Catlett, 83 Va. 200, 
and Richardson v. Seevers, 84 Va. 259. The facts in the former 
appear so meagerly in the opinion that it is impossible to determine 
what the real decision was — though it is clear enough that the court 
said a limitation to wife and children carries the whole to the wife. But 
in determining whether a case is a precedent or not we are authorized 
to absolutely ignore what the court may have said, and to look only to 
the point actually decided on the precise facts. No court can make its 
opinion a precedent for a principle not directly involved, by any extra- 
judicial expression to which it may give utterance. But the latter case 
of Richardson v. Seevers does seem to decide that a bald gift to a son- 
in-law "for the benefit of the latter's wife and children as an advance- 
ment to them," carries the whole to the son-in-law. The court 
reached the conclusion that no trust was created for wife and children, 
however, by reason of the clause " as an advancement to them." We 
have not been able to follow the reasoning out of the point, but it is 
distinctly announced. 
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This decision is a singular one, and demands a little more attention. 
It is, that a naked gift to a father "for the benefit of his wife and 
children," carries, by mere force of the words, the whole to the father ! 
And this is not altered by the statement that the gift is intended as an 
" advancement to them !" In other opinions, it had been said, and has 
since been repeated, that such a gift would carry the whole to the 
mother, but this case goes immeasurably beyond, and gives the whole 
to the father. If this be law, then the thousands of husbands 
and fathers in Virginia who hold property in trust for wives and 
children are not trustees at all, but hold the property in their own right, 
and subject to their debts. If a gift to a father and husband for benefit 
of " wife and children " carries the entire estate to the father, then a 
conveyance to a husband for benefit of wife alone, gives the husband 
the whole ! The case cannot stand the test of reason or authority, and 
we have little doubt of its fate should it come up for judicial review. 

It appears to us that, aside from this case of Richardson v. Seevers, 
the real situation is summed up by Judge Burks, in his annotation to 
Nye v. Lovitt, in 2 Virginia Law Kegister, 39, 40, in which, criti- 
cizing a dictum by the court in that case, he says: 

•' It is said in the opinion of the court in the principal case, arguendo and by 
way of illustration (the declaration was not necessary to the decision of the case) : 
' This court, in a line of decisions, beginning with Wallace v. Bold, 3 Leigh, 258, 
and coming down to Staee v. Bumgardner, 89 Va. 418, has held that a grant or gift 
to a woman and her children, or to a trustee for the benefit of herself and children, passed 
to the mother, and the mention of the word " children "in the deed or will merely 
indicated the motive for the conveyance or gift, without investing them with any 
interest therein.' (Italicizing ours. ) 

" All the Virginia cases on this subject, we believe, are cited by Judge Lewis 
in Stace v. Bumgardner. We invite an examination of each of them, and we think 
is is safe to say that in no one of them is the decision that the children take no 
interest rested on the language alone that the gift is to 'the woman and her 
children.' The intention to give exclusively to the woman is deduced from the 
context and from the language of the instrument taken as a whole. We sub- 
mit that if the language is to 'the woman and her children,' they take — the 
woman and her children — a joint estate, unless there is some other language in the 
instrument manifesting the intention that the woman shall take the whole estate 
and the children nothing. ' It was resolved in Wild's Case, as reported in 6 Coke's 
E. 228, and has been hitherto treated as an undeniable position that, under a de- 
vise to parent and children, the children, if there be any, and if no manifest and 
certain intent appears in the will to the contrary, will take jointly vriih their parent 
by purchase.' Judge Moncure, in NickeU v. Handly, 10 Gratt., at p. 344. It is 
true, it is broadly stated by Judge Lacy, in Seibel v. Bapp, 85 Va., at p. 30, that 
' from the case of Wallace v. Dold, 3 Leigh, marg. p. 258, it has been held — with 
some respectable dissent at first — that the gift to " the wife and her child " was a 
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gift to the wife — the reference to the children indicated the motive of the gift.' 
The cases cited by him do not support the proposition as stated by him. They 
only show, as has been before mentioned, that when the gift is to the woman and 
her child or children, or is in trust for them, or like phraseology is used, the chil- 
dren are excluded only when it appears from the context or the whole instrument 
taken together, that it was the intention to exclude them. We insist that the 
resolution in WUcP$ Case, above cited, is still the law of Virginia, and that the 
decisions do not go counter to it, although some incautious expressions of the 
judges in delivering their opinions may give color to the contrary doctrine. We 
challenge the examination in detail of the cases to this point." 

If a gift to wife and children simply, in the absence of any circum- 
stance to indicate an intention to benefit the wife more than the children, 
carries the whole estate to the wife, then a gift "to my wife A, and to 
my children B, C, D and E," must have the same effect. So must a 
gift or conveyance "to A, B, C, D and E," carry the whole to A, 
if she turn out to be the mother of the others named. Such a propo- 
sition would shock both bench and bar — and yet there is no escape 
from it, if the dictum criticised by Judge Burks be law, or the dictum 
of Judge Riely, criticized by Mr. Barbour, be not law. 



